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Constitution Day 2006 – The Presidency

When considering the impact of the 1787 Constitution over the past two plus centuries, one is left with the paradox: while it has been an often-cited model referenced in the writings of liberation leaders, it has rarely been adopted by the successor republics. Or more precisely, some elements of the America’s second constitutional republic have been unpopular with democratizers. 

Ten key elements, or institutional themes, of American democracy can be identified:

1. Constitutionalism – that a government is created by a social contract for the governed with certain explicit powers and duties

2. Limited government – that said government might be restrained in scope and exercise by institutional means

3. Flexibility through vagueness – allowing for future adaptation of the contract to meet unseen needs by mechanisms for partial amendment and reinterpretation

4. An independent judiciary endowed with the power of judicial review – the power to interpret legislative intent and to compare laws and actions of governing institutions against interpretations of constitutional intent

5. Fixed elections – that elections occur periodically at calendar intervals: two, four or six years as defined in the contract

6. An electoral law of single-member district plurality – that geographically defined districts will be awarded to candidates in a first past the post system

7. Federalism – that certain powers will be divided between a central and several sub-sovereign governments

8. A plethora of veto points – that policy making will require the concurrent decisions of a number of institutional players, each subject to influence, most famously the checks and balances of the executive, legislative and judicial branches

9. Strong bicameralism – that two differently-determined and –composed legislative houses will play significant roles in law-making 

10. Presidentialism – that executive and legislative functions will be separated across institutions


Each of these has been adopted, with greater or lesser, frequency by later democracies. Of the 22 “Steadily Democratic” – defined as un-interruptedly maintaining procedural democratic institutions since 1950 – states identified by Robert Dahl (2002), three (US, DE, CA) have independent judiciaries with power of review, three (US, UK, CA) practice SMDP, seven (US, AT, AU, CA, DE, CH, BE) are federal, four (US, AU, DE, CH) have strong bicameralism, but only one (US) utilizes presidentialism. My focus today will be upon the last whose domain of applicability, historically, has been seemingly limited to the American sphere of influence and third-wave transitions. 

Presidentialism is one of the three principal forms of executive-legislative relations in a democracy, the other forms being parliamentarism and semi-presidentialism. These types are distinguished by the fusion, or lack thereof, of executive and legislative functions across the various policy spaces. The constitutional framers opted for separation rather than the fusion of roles and consistency across policy spaces. If one is willing to journey beyond mere consideration of the Constitution of 1787 as a “national symbol” and to treat it as an answer to the governance problem, this prompts the essential questions of constitutional analysis: What can explain the institutional selection? What are the consequences of such choices?

The History

Striking a balance


Government too strong





Bourbon France – Absolute Monarchy

Under Absolute monarchy the ruler has the power to rule his or her land or country and its citizens freely, with no laws or legally-organized direct opposition in force. As a theory of civics, absolute monarchy puts total trust in well-bred and well-trained monarchs raised for the role from birth.

In theory, an absolute monarch has total power over his or her people and land, including the aristocracy and sometimes the clergy. Some monarchies have powerless or symbolic parliaments and other governmental bodies that the monarch can alter or dissolve at will. 

One of the best-known historical examples of an absolute monarch was Louis Quatorze of France. His famous statement, L'état, c'est moi (I am the state), summarizes the fundamental principle of absolute monarchy (sovereignty being vested in one individual). Although often criticized for his extravagance, he reigned over France for 72 years, leaving an indelible mark on the institution and some historians consider him a successful absolute monarch.

Until 1905, the Tsars of Russia also governed as absolute monarchs. Peter the Great reduced the power of the nobility and strengthened the central power of the Tsar, establishing a bureaucracy and a police state. 

Throughout much of history, the Divine Right of Kings was the theological justification for absolute monarchy. Many European kings, such as the Tsars of Russia, claimed that they held supreme autocratic power by divine right, and that their subjects had no right to limit their power. Stuart Kings James I and Charles I tried to import this principle into England; fears that Charles I was attempting to establish absolutist government along European lines was a major cause of the English Civil War. By the 19th century, the Divine Right was regarded as an obsolete theory in most countries, except in Russia where it was still given credence as the official justification for the Tsar's power.

Modern examples include: Bhutan, Brunei, Oman, Saudi Arabia, Swaziland, the United Arab Emirates and Vatican City.

Rather than solving the problem of absolutism, the English Civil War produced a new, overly-strong government.

Cromwellian England – Military Dictatorship

In a military dictatorship the political power resides with the military

Most military dictatorships are formed after a coup d'état has overthrown the previous government. In the past, military dictatorships have justified their rule as a way of bringing political stability for the nation or rescuing it from the threat of "dangerous ideologies". This is a form of threat construction. While in Cold War-Latin America the threat of communism or of capitalism was often used, and in the Middle East the desire to oppose Israel and later Islamic fundamentalism proved an important motivating pattern, Cromwell's protectorate made allusion to a French-supported restoration of the Catholic Stuart dynasty. Military regimes tend to portray themselves as non-partisan, as a "neutral" party that can provide interim leadership in times of turmoil, and also tend to portray civilian politicians as corrupt and ineffective. One of the almost universal characteristics of a military government is the institution of martial law or a permanent state of emergency.

Although there are exceptions, military regimes usually have little respect for human rights and use whatever means necessary to silence political opponents. A military regime is also rarely willing to leave power unless forced to by popular revolt, whether active or imminent.

In 1653, Cromwell rose to power with the following instrument:

"Oliver Cromwell, Captain-General of the forces of England, Scotland and Ireland, shall be, and is hereby declared to be, Lord Protector of the Commonwealth of England, Scotland and Ireland, and the dominions thereto belonging, for his life."

Cromwell was appointed Lord Protector, with powers akin to those of a monarch. Cromwell's power was buttressed by his continuing popularity among the army, which he had built up during the civil wars, and which he subsequently prudently guarded, and during his period of dictatorship he divided England into military districts 'ruled' by Army Major Generals who answered only to him.

In 1657, Cromwell was offered the crown by a re-constituted Parliament, presenting him with a dilemma, since he had been 'instrumental' in abolishing the monarchy. After six weeks of deliberation, he rejected the offer. Instead, he was ceremonially re-installed as "Lord Protector" (with greater powers than had previously been granted him under this title) at Westminster Hall, sitting upon King Edward's Chair which was specially moved from Westminster Abbey for the occasion. The event was practically a coronation, copying many features of the old coronation ceremony and utilizing many of its symbols and regalia, and made him "king in all but name." But, most notably, the office of Lord Protector was still not to become hereditary, though Cromwell was now able to nominate his own successor. Cromwell's new rights and powers were laid out in the Humble Petition and Advice, a legislative instrument that replaced the 1653 Instrument of Government, which had previously conferred on him the title of Lord Protector. Many political radicals saw this as a betrayal, believing that Cromwell had become another king in all but name.

Modern examples include: Libya, Mauritania, Myanmar and, arguably, Pakistan.

At the other extreme:
Government too weak



Polish-Lithuanian Commonwealth (1669-1791)




Liberum veto - that allowed any deputy to a Sejm to force an immediate end to the current session and nullify all legislation already passed at it. The 1791 constitution would replace the practice with the principle of majority rule. 



Articles of Confederation, adopted 1777, in force 1781




Confederation – voluntary association of independent states




States dominate




Reliance on states for tax revenue




All states must agree for amendment




Unable to mobilize central resources to put down Shay’s rebellion – an attack on private property rights




Lack of political continuity 10 Presidents of Congress, members limited to 3 years service every 6 years

The Executive in a Republic

The framers wondered how to treat executive powers in a kingless republic – while many framers were willing to borrow a good deal from the British system, apart from Hamilton few would contemplate monarchy. Three answers were voted on at the Convention for choosing a President:

1. Election by the National Legislature (Parliament)


- Appeared in the Virginia Plan


- Supported by Convention votes 7/17, 7/24, 7/26, 8/6, 8/24


- Blocked in committee 9/4

2. Popular vote


- Twice voted down

3.  Electors appointed by the states (electoral college)


- Added to Constitution 9/4


- Could exercise independent judgment about who was best qualified to be president


- In Federalist 68, Hamilton writes “The immediate election should be made by men most capable of analyzing the qualities adapted to the station and acting under circumstances favorable to deliberation and to a judicious combination of all the reasons and inducements which were proper to govern their choice” 


- The committee, in the words of member Gouverneur Morris critiques the alternatives as follows:



* “Congress: the danger of intrigue and faction if the appointment should be made by the legislature…the indispensable necessity of making the executive independent of the legislature” NB this is an innovation. Until 1787, “separation of powers” meant an independent judiciary



* “The people: many were in fear even for an immediate choice by the people” people susceptible to demagoguery 



* “Cabals and corruption: as the electors would vote at the same time…at so great a distance from each other…it would be impossible to corrupt them”


- The Constitution leaves to the states to determine how they arrive at their appointed electors. Initially legislatures made the decision. But by 1832 only South Carolina had not given the role to popular vote and thereby state party committees. South Carolina would transition to this system during the American Civil War.

Looking around the world, the American framers had few models or experiments to consult.

Alternatives


Regimes types of 1787



Absolute Monarchies: Russia, Ottoman Empire, China, Prussia, Spain, Sweden, France, Morocco, and Zulu



Constitutional Monarchies: United Kingdom, Denmark, and Holy Roman Empire



Republics: United States, United Provinces, and Venice


Westminster

The Westminster system of 1787 was much different than the one we know today. While Walpole had ascended as the primus inter pares Prime Minister as early as 1721, he was not responsible to Parliament but to the Kings of the Hanoverian dynasty.  The elite parties of Commons – Whigs and Tories – in the late 18th century were focused on this internal power struggle viz. making the Prime Minister an emissary of Westminster rather than Buckingham. In the time of Pitt the Younger this had not been accomplished. It would not be until the middle classes brought in as partners in governance – 1832 – that a Prime Minister and cabinet government exercising authority on the confidence of Parliament – not imposed by a monarch – would exercise executive powers. For the American framers Westminster parliamentarism could hardly be imagined without a Crown. Had the periodic constitutional conventions Jefferson called for been held – before the 1787 Constitution became an icon – America may have been able to adapt Britain’s innovations, or those of the 3rd French republic. 


Hamilton: “The English model was the only good one on this subject [because] the hereditary interest of the king was so interwoven with that of the nation …  and at the same time sufficiently independent and sufficiently controuled to answer the purpose”  Hamilton also suggested creating an American Aristocracy to populate the Upper House.


VA Plan

Bicameral legislature

Lower house popularly elected

Upper house selected by state legislatures

Number of seats proportional to population

Supremacy over state laws

National executive elected by legislature

National judiciary appointed by legislature


NJ Plan

One state, one vote

Congress would regulate trade and impose taxes

Congress elects multiple executives

Executive appoints a Supreme Court

This plan amends the Articles by adding a Supremacy Clause

Later suggestions:


France III – 1870

President AND Prime Minister


President – ceremonial Head of State



* Elected by National Legislature



* Elected by Upper House (India)



* Elected by the People (Israel, France V)


Prime Minister – executive Head of Government



* Responsible to Parliament



* Elected by and must maintain the confidence of Parliament

One more but not recommended: Latin American Variant – Pres with PR

Presidentialism (by popular election) is more policy-stable but less responsive than Parliamentarism

PR is less stable than SMDP

Electing a president is a rigid zero-sum game but the legislative parties are oriented towards post election coalitions. These interparty coalitions are even more fragile in Pres-PR systems as the President rarely has a legislative majority (Joe Fowraker found it in only 22 of 123 cases).

Version Adopted

President elected by (and there fore responsible to) the Electoral College

An electoral college which over-represents low-population states

The deliberative and advisory functions of the EC never really occurred as it became in practice more partisan than Congress

A majority of electors required to win the presidency – tending towards two partyism

All executive power vested in the presidency

Presidential powers limited by Congress and the Courts (after 1803) defending their respective turfs


Strong Particularism across the constitution

Votes to Block

	
	
	Number of States
	% Population

	Art Confed
	9/13
	15
	5.78

	Law
	Senate
	26
	17.92

	Const Amend
	Senate
	17
	7.28

	Const Amend
	States
	13
	3.87

	President
	Electoral College
	39
	43.04


Note small-state over-representation is even worse in ordinary lawmaking than the EC

But the Electoral College does not conform to the one-person-one-vote principle

People per elector: US Average 524,160; California; 616,924; Michigan 585,637; Wyoming 165,101; CA: WY ratio 3.74

11 Presidents elected with less than a majority of the popular vote, 4 with less than plurality – lowest popular percentage Lincoln 1860 (39.9%)

two elections (1800, 1824) chosen in the House

Mandate – Jacksonian propaganda – not inherent – Madison never claimed it – one who did, Lincoln, was a minority president. 

The basic reason most states have shied away from Presidentialism is fear of an elected autocrat: one person, one vote one time. Or even PRI’s rotating autocracy. The degree to which the United States has escaped this has been disputed by Robert Higgs: 

My idea of a great president is one who acts in accordance with his oath of office to "preserve, protect, and defend the Constitution of the United States." Not since the presidency of Grover Cleveland has any president achieved greatness by this standard. 
Grover Cleveland, though far from perfect, may have been the best. He kept the country at peace. He respected the Constitution, acknowledging that the national government has only a limited mission to perform and shaping his policies accordingly. He fought to lower tariffs; preserved the gold standard in its time of crisis; and restored order forcibly when hoodlums disturbed the peace on a wide front during the great railroad strike of 1894.
Washington, I think, actually does deserve a high rating--not even the historians can be wrong all the time. He established the precedent of stepping down after two terms, which lasted until it clashed with FDR's insatiable ambition, and he prescribed the sensible foreign policy, later slandered as "isolationism," that served the nation well for more than a century. 
The people who ratified the original Constitution never intended the presidency to be a powerful office spawning "great men." Article II, Sections 2-4, which enumerate the powers of the president, comprise but four paragraphs, most of which deal with appointments and minor duties.
The president is to act as commander in chief of the army and navy, but Congress alone can commit the nation to war, that is, "declare war." The president is to "take care that the laws be faithfully executed," but only Congress can enact laws, and then only within the scope of its limited, enumerated powers. The presidency was intended to be a largely ceremonial position whose occupant would confine himself to enforcing federal laws.

 Two Models of the Presidency exemplify this historical divide

•In the 20th century, the presidency has become ever more powerful.
•The modern Presidency begins with FDR who was elected to four terms during two huge national crises: 

–The Great Depression 

–and WWII. 

•FDR also personalized the presidency with his use of radio 'fireside chats' directly with Americans. 

•The modern president 

–leads a large government

–plays an active and leading role in foreign and domestic policy

–plays a strong legislative role

–and uses technology to get 'close to Americans.'

Traditional President is a caretaker focused on the constitutional 
executive duties

The Presidency is probably the most distinctive feature of American democracy but one rather unpopular with modern mass-electorate, mass-media, mobilized democracies. And maybe this is the answer: a new system lacking the precedent of individual and institutional restraint may well be able to take Presidentialism into despotism. Strong legislative checks inherent in Parliamentarism and Semi-Presidentialism can guard against this. It appears the Americans borrowed yet another feature of the British constitutional tradition and this is the binding power of tradition itself. 
